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able evidence that the prisoner was 
incapable of judging between right 
and wrong ; in fact, it must be proved 
beyond all doubt, that at the time he 
committed the atrocious act, he did not 
consider that murder was a crime 
against the laws of God and nature ; 
and that there was no other proof of 
insanity which would excuse murder or 
any other crime." Lord Bbougham 
said in the celebrated case of Mc- 
Naghten, that such was his test of 
insanity : " he cared not what judge 
gave another test, he should go to his 
grave in the belief that this was the 
real, sound, and consistent test." This 
was in 1843 : 10 Clark & Finn. 200. 
And this test is somewhat tenaciously 
adhered to in the more recent cases in 
England : see JRegina v. Davies, 1 F. 
& F., 69 ; Regina v. Burton, 3 Id., 780 ; 
Regina v. Leigh, 4 Id., 915 ; Regina 
v. Blokes, 3 C. & K., 185. And many 
American courts have adopted the 
same rule: see State v. Spencer, 1 
Zabriskie, 196 ; U. S. v. Shultz, 6 Mc- 
Lean, 121 ; State v. Sating, 21 Mis- 
souri, 476 ; and many other cases. No 
doubt this is one test, but is it the only 
one? Mental incapacity of knowing 



right from wrong would of course be 
a defence, but the error lies in suppo- 
sing that nothing but such incapacity 
will suffice. The latter no more fol- 
lows from the former, than does the 
conclusion that all animals are men 
because all men are animals. Capac- 
ity of knowing right from wrong is 
an intellectual test, purely an intel- 
lectual test. And if man was all in- 
tellect, that might be sufficient. But 
since he has emotions, passions, pro- 
pensities, and, above all, a personal 
will that may become deranged, the 
intellectual test is not sufficient. If 
power to control his will is lost, not 
through passion, not through awant 
of desire to control it, but through 
want of power, arising from a settled 
disease of the mind, then he is not 
accountable. The power of choosing 
his conduct is as essential to criminal 
liability as to moral responsibility : 
see State v. Windsor, 5 Harrington, 
512 ; Commonwealth v. Mosler, 4 Barr, 
267; Kleim's case, 2 Am. Journ. of 
Ins., Jan. 1861, p. 261 ; Scott v. The 
Commonwealth, 4 Met. (Ky.), 227. 
E. H. B. 



Supreme Court of Wisconsin. 
JOHN C. SCHNEIDER, v. WILLIAM S. EVANS. 

Where the owner of goods delivers them to a carrier for transportation 
through a number of separate but connecting lines, it is the general custom 
for each carrier to pay the back charges for freight, and the last carrier has a 
lien on the goods for the who'le. 

The first carrier guaranteed that the whole freight should not exceed a stipu- 
lated sum. The second carrier paid the charges of the first in full, and at the 
end of the route a lien was claimed for the whole freight, though it exceeded 
the guaranteed amount : Held, That though the shipper would be entitled to 
recover back the excess from the first carrier, yet the second carrier having 
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paid the charge in the usual course of business and in ignorance of the guaranty, 
acquired a valid lien for the amount paid, and such lien passed to the subse- 
quent carriers. 

The opinion of the court was delivered by 

Paine, J. — There can be no doubt that the contract between 
the plaintiff and the Pittsburg, Fort Wayne and Chicago Bailway 
Company was not what is commonly called a through contract. 
That company did not undertake to carry the goods to Hudson; 
on the contrary, it expressly restricted its liability as a carrier 
to its own route. 

It did, however, guarantee on its behalf, and in behalf of the 
other companies and carriers constituting the entire route, that 
the through freight should not exceed a certain sum. But it 
is a stipulated fact in the case, that each of the companies acted 
independently, and that they did not form a continuous line 
interested together in the transportation over the whole route. 
It is clear therefore that each of the succeeding carriers, after 
the first, had the right to charge its usual rates without regard 
to the guarantee of the first company, even if this had been 
known. This is not disputed. But the respondent's counsel 
very ingeniously and forcibly urges that although this was so, 
yet, when the succeeding companies decided to charge their 
usual rates, that rate, diminished by the amount of the excess over 
the guaranteed rate thereby caused, was the sum which the first 
company was entitled to receive, and that therefore the Chi- 
cago and North-Western Company ought to have deducted the 
amount of such excess from the back charges which it paid 
to the Pittsburg, Fort Wayne and Chicago Company, and that 
it could not, by improperly paying over that amount to the first 
company, acquire any lien on the property as against the plain- 
tiff for that sum, nor transmit any such lien to the succeeding 
carriers who might receive it, paying also the same sum as a 
part of the back charges. 

If the guarantee of the first company had been known to 
the others, the question would have been more difficult. But 
it is not entirely clear to my mind that even then the position 
of the respondent's counsel would have been correct. If it 
could be assumed that the Chicago and North- Western Company 
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which received the property from the first company, could have 
known or readily ascertained the exact amount which the first 
company might ultimately be entitled to, after complying with 
the guarantee there would be more force in the argument, but 
this could scarcely be assumed. There were several succeed- 
ing carriers after the Chicago and North-Western. It might 
not have known what their usual rate would be. If it had 
known, this it might not know whether they would all charge 
their usual rates or whether some of them might choose to con- 
form to the rate guaranteed by the first company. It would 
seem impossible therefore to be able to adjust the controversy 
between the plaintiff and the first company that might arise on 
the guarantee ; yet it would be evident on the face of the con- 
tract that the plaintiff desired the property to be transported, 
and that he contemplated the employment of the succeeding 
carriers on the route for that purpose. This the Chicago and 
North-Western Company would have had the right to assume 
even if it had known the exact terms of the contract. It would 
also have had the right to assume the plaintiff knew the gene- 
ral custom among carriers so situated, of receiving goods from 
each other and paying the back charges, and under such cir- 
cumstances, it seems to me extremely questionable, whether it 
would not be reasonable to say that the second carrier would 
have the right to receive the goods, paying the back charges 
demanded by the first, as though its guarantee was to be com- 
plied with by the other companies, leaving the plaintiff to resort 
to his contract to recover whatever he might be entitled to, 
when the fact should be ultimately ascertained. But as this 
question is not presented, I will not pursue it further. It is con- 
ceded here that the other companies, after the first, had no knowl- 
edge of the contx-act between the first and the plaintiff. Upon 
these facts it seems to me clear that the carriers who have acted in 
accordance with the usual general custom, which the plaintiff 
is presumed to have known, and probably did well know in 
fact, ought to have their lien for the ordinary back charges 
paid by them. It would be unreasonable when nothing accom- 
panies the goods, to notify them of the fact, to require them 
to ascertain at their peril whether there was any secret stipu- 
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lation between the owner and some prior carrier, from whom 
they have been received, which might ultimately prevent him 
from being entitled to the ordinary rates. It is not like the 
case of goods being delivered to a carrier by a person having 
no authority to deliver them, and then the carrier claiming 
a lien for the charges as against the true owner. Some cases 
have held that then the carrier has no lien, because the owner's 
title cannot be thus divested or encumbered. It is not a case 
where the goods have been diverted from their true destina- 
tion ; on the contrary, the goods have been transported over the 
whole route exactly in accordance with the authority and inten- 
tion of the owner. It is a mere question when the owner has 
taken a guarantee from the first carrier, that the through rate 
shall not exceed a certain sum, whether the others having no 
knowledge of it are not entitled to act upon the general custom. 
It seems to me that they are, and that it is more reasonable to 
impose on the owner, who, knowing the custom, carries the 
goods to be delivered to the carriers, without notifying them 
of his secret contract, the burden of resorting to the company 
with which he contracted, than to impose on the carriers the 
burden of ascertaining at their peril, all the secret agreements 
between the shipper and prior carriers, from whom the goods 
are received, affecting their right to receive the ordinary 
freights. The custom under which these carriers acted is 
more for convenience of shippers than of the carriers. It 
enables property to be transported over long routes, composed 
of many distinct corporations and lines, with great safety and 
dispatch, and without the necessity of employing any interme- 
diate agents other than the carriers themselves. If, therefore, 
the risk is to be imposed on each, to ascertain at its peril 
whether there are any secret agreements affecting the liabili- 
ties of goods received in the ordinary course of business, to the 
ordinary freights, this liability must result in breaking up the 
custom, and thus tend greatly to the public inconvenience. 
Upon the facts found, the defendants were entitled to their 
lien for the back charges. The judgment should be reversed, 
and the case remanded with directions to enter judgment for 
the defendants. 
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We have received a copy of the fore- 
going opinion from an educated mem- 
ber of the profession, who is not, in 
any sense, connected with the suit, 
or with any suit involving a similar 
question. He seems to feel that the 
decision is intensely wrong. We should 
not be surprised to have the plaintiff 
in the action feel so. After having 
made the express contract with the 
first carrier to have his goods trans- 
ported over the whole line for a cer- 
tain freight, to be compelled, at the 
end of the route, to pay more or not 
obtain his goods, and then to be coolly 
referred to the first company for re- 
dress, is rather calculated to excite 
surprise in the mind of a plain man. 
It seems not to be giving him the full 
benefit of his contract. If he had 
been told by the first company that 
such would have been the result, he 
could not complain. But unless so 
told he would naturally expect the 
companies to arrange that among 
themselves. And it seems to us that 
we should have preferred such a result, 
as being both more reasonable and 
more just. 

These questions are decided so much 
upon construction, and are made to 
depend so much upon the views the 
court take of the convenience of the 
parties, in regard to business, that 
there seems danger, sometimes, lest 
we should lose sight of all definite 
rules of law affecting the questions 
involved. There is some danger, too, 
we sometimes fear, that in looking so 
constantly and carefully after the con- 
venience of these extensive railway 
combinations we might come at last 
altogether to ignore the interests, the 
convenience, and ultimately, the rights 
of those who have to employ them, 
by a sort of compulsion, growing out 
of the necessities of business. 



It seems to be settled that if the 
freight is paid through to the first 
carrier in a line of successive carriers, 
but the goods are forwarded by an- 
other line, and the prepaid freight not 
credited, and the back freight is, in 
consequence, advanced by the last 
carrier in the line, he will have no 
right to detain the goods until the 
freight advanced by him is paid : 
Fitch v. Newbury, 1 Doug. (Mich.), 1. 
And the carrier who transports goods, 
at the instance of a wrong doer, has 
no lien upon them for the freight 
earned by himself, or advanced to 
others: Robinson v. Baker, 5 Cush., 
137; Stevens v. B. & W. Railw., 8 
Gray, 262. 

And it seems to us that these de- 
cisions establish the point that the 
carrier, both as to his own freight and 
that which he advances to other carri- 
ers, must see to it that the transporta- 
tion is with the consent and upon the 
credit of the owner ; and that he can- 
not turn such owner over to another 
party for his indemnity. He must 
see to it, himself, that the transporta- 
tion is not, in any sense, or to any 
extent, in conflict with the rights of 
the owner of the goods. And these 
rights of the owner must be defined, 
not only by his powers, as owner of 
the goods, but by his action in regard 
to them. His consent to have them 
carried at all must be shown; the 
direction in which the owner consents 
to have them carried, and the terms 
of the transportation must all be 
shown by the consent of the owner, 
either express or implied. If the 
owner directed the goods carried to 
one point, the carrier could not give 
any right to freight, even to subse- 
quent carriers, by sending them in 
another direction. Neither could a 
warehouseman or carrier, with whom 
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goods were left for safe-keeping, give 
any right to demand freight to carriers 
who should carry them either without 
any directions, or by the direction of 
the warehouseman of the first carrier. 
In short, it seems to us, it must be 
regarded as entirely well settled that 
the first carrier of goods in a line 
consisting of successive carriers, is in 
no sense the implied agent of the 
owner of the goods ; but that he is 
the implied agent of the line of car- 
riers, and his contract will bind them 



whether made known to them or not. 
If not made known to them it is the 
fault of their own agent, and they 
cannot visit it upon the other party, 
unless there is some fraudulent con- 
cealment on his part, of which there 
is no pretence here. It Beems to us 
the first carrier is prima facie compe- 
tent to bind the other carriers by con- 
tracts as to the amount of freight, and 
that the case was with the plaintiff. 
I. F. fl. 



Supreme Court of New Jersey. 

CUFF ADMINISTRATRIX OF CUFF vs. THE NEWARK AND NEW 
YORK RAILROAD COMPANY, ET AL. 

The rule is now firmly established that, when the owner of lands under- 
takes to do a work, which, in the ordinary mode of doing it, is a nuisance, he 
is liable for any injury which may result from it to third persons, though the 
work is done by a contractor exercising an independent employment, and em- 
ploying his own servants ; but when the work is not in itself a nuisance, and 
the injury results from the negligence of such contractor or his servants in the 
manner of executing it, the contractor alone is liable unless the owner is in 
default in employing an unskilful or improper person as the contractor. 

The principle upon which the superior, who has contracted with another, 
exercising an independent employment, for the doing of the work, is exempt 
from liability for the negligence of the latter in the execution of it, applies as 
between the contractor and his sub-contractor. 

Damage to be recovered must be both the natural and proximate conse- 
quence from the wrong complained of, and not from the wrongful act of a 
third party remotely induced thereby. 

The intervention of the independent act of a third person, between the 
wrong complained of and the injury sustained, which act was the immediate 
cause of the injury, is made a test of that remoteness of damage which forbids 
recovery. 

The N. & N. Y. R. R. Co. contracted with F. & Co. for the graduation of 
their road bed. With the consent of the company, F. & Co. sub-contracted 
the rock excavation with one S. Before the sub-contract was made, it was 
understood by the contractors, and by the officers of the company, that the 
rock would be removed by S., by blasting with nitro-glycerine ; a magazine for 
storing the nitro-glycerine necessary for that purpose, was located on the com- 
pany's land, under the direction of their engineer. 



